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The Matrimonial Home in DivorceRights,
Possession & Property Division

Complete guide to the matrimonial home in Ontario divorce: exclusive possession rights, net family
property, right to occupy during separation.

The Matrimonial Home in Divor ce Rights, Possession &
Property Division

The matrimonial home is often the largest asset in a marriage. This guide covers your exclusive
possession rights during separation, net family property treatment, the right to occupy the home, and your
options: stay and buyout your spouse, or sell and divide proceeds.
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Mortgage and financing

1. What Isa Matrimonial Home

Under Ontario's Family Law Act, a matrimonial home is any property in which a married couple resided
together as spouses. It does not matter who owns the property or whose name is on the title — if you lived
there as a married couple, it is a matrimonial home.

Importantly, there can be more than one matrimonial home if the couple lived in different properties during
the marriage (e.g., a family cottage). Each property where the couple resided together is a matrimonial
home.

2. Exclusive Possession During Separ ation

During separation, before divorce is finalized, either spouse can seek exclusive possession of the
matrimonial home. This means one spouse has the right to live in the home and exclude the other spouse
from it.
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Exclusive possession is granted by court order or by agreement. Courts consider several factors when
deciding who gets exclusive possession:

The best interests of any children (are they living in the home?)

Whether one spouse would be rendered homeless or without adequate housing without possession
The conduct of both spouses (but not grounds for separation)

The financial circumstances of each spouse (ability to secure alternative housing)

Domestic violence or safety concerns

In Ontario, family courts almost always award exclusive possession to the spouse with primary care of the
children. Without children, the court balances the above factors.

3. The Matrimonial Home and Net Family Property

When property is divided in an Ontario divorce, the starting point is equal division of net family property
(NFP). The matrimonial home is treated differently than other property:

Example: Home worth $600,000, mortgage $200,000 (net value $400,000). Each spouse is entitled to
$200,000. If Spouse A keeps the home, Spouse A must pay Spouse B $200,000 as an equalization
payment.

4. Selling the Matrimonial Home

Many couples choose to sell the matrimonial home and divide the net proceeds (sale price minus real
estate costs, legal fees, and mortgage payoff). This is often the cleanest solution and avoids disputes
later.

When selling, the typical timeline is:

Agree on a listing price and real estate agent (or go to court if you cannot agree)
List and market the property

Accept an offer and negotiate closing date

Close the sale and pay off the mortgage from proceeds

Divide the remaining net proceeds according to the divorce order (usually 50/50)

5. Buying Out Your Spouse

Instead of selling, one spouse can buy out the other spouse's interest in the matrimonial home. This
requires:

Calculating the equalization payment: Home value minus mortgage minus other property divisions,
divided by 2
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Obtaining financing: The buying spouse must refinance the mortgage in their sole name and obtain a
new mortgage or equity line of credit to pay the other spouse

Obtaining title in one name: A discharge of the other spouse's interest must be filed at the Land Titles
Office

Executing a deed transfer: Both spouses sign a deed transferring title from joint ownership to one
spouse alone

The buying spouse must qualify for financing in their sole name. Many people cannot refinance the full
value of the home alone, especially if their income is lower than during the marriage (e.g., if they take
parental leave or reduce work hours).

6. Mortgage and Financing

Both spouses remain liable on a mortgage unless and until the mortgage is discharged or refinanced in
one spouse's sole name. A divorce order does not automatically remove one spouse's liability to the
lender.

The buying spouse must apply to refinance the mortgage with the lender BEFORE the sale completes,
or as soon after as possible

The selling spouse (not on the new mortgage) should obtain a written discharge from the lender
confirming their liability has been removed

Without refinancing, the selling spouse remains liable if the buying spouse defaults
If the buying spouse cannot refinance, the home typically must be sold to avoid disputes and debt
liability

Need Help with Your Home?

Whether you're fighting for possession, negotiating a buyout, or planning a sale, our Toronto family
lawyers can guide you through the process and protect your interests.

Speak with a Toronto lawyer at Lexaltico LLP. No obligation. Available 24/7.

NEED TO SPEAK WITH A LAWYER?

Every situation is different. If anything in this guide raises a question about your own matter, speak with a
Lexaltico lawyer — the first 30-minute consultation is free and confidential.

Call: +1 416 3336200 Email: hello@lexaltico.com Web: lexaltico.com
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