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Separation Agreements Before DivorceWhy
You Need One & How to Protect Yourself
Complete guide to separation agreements before divorce in Ontario: why they're needed, what's

covered, enforceability.

Separation Agreements Before Divorce Why You Need One &
How to Protect Yourself
Many couples sign a separation agreement before filing for divorce. This guide explains why, what's

covered, how enforceability works, and the critical importance of independent legal advice.

What's in this guide

• Why sign a separation agreement before divorce

• What a separation agreement covers

• Enforceability and legal requirements

• The critical role of independent legal advice

• Setting aside a separation agreement

• Frequently asked questions

1. Why Sign a Separation Agreement Before Divorce
In Ontario, you do not have to sign a separation agreement to get divorced. Divorce is a court process that

legally ends the marriage. A separation agreement is a contract that governs what happens to property,

support, and parenting during and after the separation.

Most couples sign a separation agreement before filing for divorce for several reasons:

• Clarity: Both parties know exactly what they are entitled to and what they owe

• Speed: Court litigation is slow and expensive; an agreement avoids litigation

• Control: You decide the terms, not a judge; you can be creative with solutions

• Privacy: Agreed terms are confidential; court proceedings are public

• Finality: Once signed with proper legal advice, the agreement is difficult to challenge later

2. What a Separation Agreement Covers
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A comprehensive separation agreement typically addresses:

• Property division: How the matrimonial home, investments, savings, and other assets are divided

• Equalization payments: If one spouse keeps more property, the other receives an equalization
payment

• Debt allocation: Who is responsible for credit cards, mortgages, loans, and tax debts

• Spousal support: Whether either spouse will pay support, the amount, and how long

• Parenting arrangements: Decision-making responsibility and parenting schedules

• Child support: Child support amounts based on the support guidelines

• RRSP and pension division: How registered and pension accounts are split

• Insurance: Obligations to maintain life insurance and who is named as beneficiary

• Releases: Each party releases all other claims against the other under family law statutes

3. Enforceability and Legal Requirements
A separation agreement is enforceable as a domestic contract under Ontario's Family Law Act if it:

• Is in writing (can be typed or handwritten, but typed is strongly preferred)

• Is signed by both spouses with their signatures witnessed by a third party (two witnesses are safer)

• Discloses full financial information (both parties' assets, liabilities, income)

• Was not signed under duress, undue pressure, or misrepresentation

• Is not unconscionable (profoundly unfair) in its terms

• Was made with each party having had independent legal advice (or having had the opportunity to get
it)

4. The Critical Role of Independent Legal Advice
Each spouse must have the opportunity to obtain independent legal advice (ILA) from their own separate

lawyer before signing. This does NOT mean the lawyers must negotiate the agreement — it means each

lawyer must:

• Explain what the agreement means in plain language

• Review the financial disclosure for completeness and accuracy

• Advise whether the terms are fair or unfair

• Explain what rights are being released

• Confirm that the client understands and is signing voluntarily

Both lawyers typically send the other a letter stating that their client has received independent legal

advice. This letter is then attached to the separation agreement as evidence of ILA.



LEXALTICO LLP  |  TORONTO  ·  FAMILY  ·  EMPLOYMENT  ·  ESTATE hello@lexaltico.com  ·  +1 416 333 6200

© Lexaltico LLP.  This guide is general information, not legal advice.  Speak with a lawyer about your situation. Page 3

5. Setting Aside a Separation Agreement
Despite best efforts, separation agreements can sometimes be set aside by a court. The grounds are:

• Non-disclosure: One party failed to disclose significant assets, debts, or income

• Lack of understanding: One party did not understand the agreement's nature or consequences
(especially if no ILA)

• Duress or undue influence: One party was pressured to sign or signed under threat

• Unconscionability: The terms are so one-sided and unfair that the court cannot enforce them

• Misrepresentation: One party made false statements about finances or intentions that the other party
relied upon

If a separation agreement is set aside, the property division "unwinds" and both parties' rights are

determined by court order instead.

6. Frequently Asked Questions
Yes, absolutely. A single lawyer cannot provide independent legal advice to both spouses — it is a conflict

of interest. Each party needs their own lawyer, even if you are in complete agreement and just want

someone to review the terms.

The cost of legal advice now is far less than the cost of litigation later if the agreement falls apart. Many

lawyers offer flat fees or fixed-fee services for separation agreements to keep costs manageable. Some

offer payment plans. Do not skip this step to save money — it almost always costs more in the long run.

Mediation can help you negotiate the terms of an agreement. However, mediation is not a substitute for

independent legal advice. After mediation, each party should still obtain their own lawyer to review the

proposed terms before signing.

If you cannot agree on terms, you have two options: (1) continue to negotiate with lawyers assisting, or (2)

go to court and ask a judge to decide. Court is more expensive and slower than negotiated agreement, but

sometimes it is necessary.

Yes, but only with difficulty. Once signed with proper legal advice and full financial disclosure, separation

agreements are difficult to change except by written agreement of both parties or by court order upon

showing a material change in circumstances. For parenting and support (which affect the children), courts

can vary agreements more readily. For property division, variation is rare and requires evidence of fraud,

non-disclosure, or unconscionability at the time of signing.

Ready to Negotiate a Separation Agreement?

Our Toronto family lawyers provide skilled negotiation, clear explanation of your rights, and protection of

your interests. Free initial consultation.
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Speak with a Toronto lawyer at Lexaltico LLP. No obligation. Available 24/7.

NEED TO SPEAK WITH A LAWYER?

Every situation is different. If anything in this guide raises a question about your own matter, speak with a

Lexaltico lawyer — the first 30-minute consultation is free and confidential.

Call: +1 416 333 6200    Email: hello@lexaltico.com    Web: lexaltico.com


